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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
No. 08-CR-364 (RHK/AJB)

REDACTED

FILED UNDER SEAL

UNITED STATES OF AMERICA,

Plaintiff,
DEFENDANT’S MEMORANDUM OF
Vs. LAW IN SUPPORT OF MOTION FOR
DISMISSAL, IMPOSITION OF
THOMAS JOSEPH PETTERS, SANCTIONS, AND DISCLOSURE
OF BRADY INFORMATION

Defendant.

An indicted co-conspirator, passing himself off as (| J M. is a fraud and
always has been. The Government—knowing full well the -lies and history of

deception—has blocked the Court (and the defense) from learning the truth. SR

—real name is SN, vwhose conduct the Government was, by internal

regulation, aware of for decades. The deep irony here is that the Government helped
supervise the fraud they have now indicted. For these reasons, we respectfully seek
dismissal and sanctions.
BACKGROUND

L Defense Discovery And Brady Motions

The defense brought motions for discovery and timely production of exculpatory
information, [Docket Nos. 110-111, 113-116.] The Magistrate Judge ordered the USAO
“to disclose exculpatory and impeachment evidence as required under Brady v.Maryland,

373 U.S. 83 (1963).” [Docket No. 163 at 6.] The Court affirmed, ordering that WITSEC
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information need be disclosed as to cooperating witnesses whom the Government calls to
testify. [Docket No, 178 at 2.]’
The USAO promised to comply with Brady, as the Court has ordered and the
Constitution requires. [3/18/2009 Tr. at 125-130.]
The USAO has instead concealed a key criminal identity. At jjijgnitial appearance
in the Central District of California and again at‘plea hearing before this Court,
N :iscly represented (i true name was “QNNER." @ troe criminal
history (and criminal history score under the Sentencing Guidelines), §ii} background,
everything. [Riensche Decl., Exs. K, L.] Mr. Petters’ (and the public’s) right to an open

- L

and truthful hearing was vitiated.

IL  True Identity Of “SNSNENE

As the defense sufpected and as the USAO well knew, ([N is not who

-

] claims to be. We spent four months (and hours, most fruitless) independently

investigating-

! The Court cited cases indicating information about a potential witness’s participation in
the WITSEC program may not necessarily constitute Brady information. [Docket No.
178 at 2.] But, as the Court acknowledged, these cases note that information about
WITSEC participation must be disclosed to the extent that it constitutes exculpatory
information under Brady and its progeny. United States v. Ramirez, 54 F. Supp. 2d 25,
34 (D.D.C. 1999) (“Defendants are not entitled to [WITSEC] information with respect to
witnesses whom the government does not intend to call at trial unless it is excalpatory
evidence under Brady.”) (emphasis added); United States v. Gilmore, 2004 WL 228967,
at *5 (W.D. Va, 2004) (“The government has an obligation to produce Brady material
independent of any specific orders by the court. While it is possible that some of the
material requested may contain Brady information, there has been no such showing at
this point.”). In this Memorandum, we show that the information is, quite plainly, Brady

information that must be disclosed.
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We're saddened by what we’ve found. We leamed. real name on June 10,
2009. The qgitrue identity is (| NEINNC: @R it there vwere & Fraud
Hall of Fame, [} ould already be inducted:

. Formerly 2 (B} attorney, long disbarred for reasons that become

clear below. o
. Mastermind of 1970s insurance fraud scheme. @lfyould stage automobile
accidents, make insurance claims,. and split proceeds with co-conspira@or's. |
° Upon receiving word of possibly being charged with fre;ud, @ {led the
United States for several nations in Jiilijiiend the R (including --

was ultimately arrested, extradited, convicted, and sentenced to 18 months in prison by a

GRERNE ::tc court,

] Charged with possession of counterfeit money m federal court (probably
. W2
theDistrict of (| NEP-
J Recriited an accomplice at the Bank of —, and “became

involved in six or seven major frauds using bogus checks.”

. Participated in a fraudulent scheme, whereby $2 million was transferred to
a financial accountiil controlled, and proceeds were used to purchase precious jewels

which have never been recovered.

d Paid off ] accomplice in aforementioned scheme, so that accomplice

would not testify agajnst-.
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. “[Clharged with attempting to obstruct justice* seeking to persuade a
witness to lie to a federal grand jury.” ¥

. Convicted in federal district court for the District of (il of
conspiring to purchase several thousand pounds of marijuana.

. Mastermind of a famous check-forgery scheme, whereby attempt was made
to deposit a $1.5 - $2 million check (accounts of the precise amount vary) drawn on the
account of L. Ron Hubbard, the founder of the Church of Scientology.

. Began cooperating with Government, secretly recording many. of {ijj)
underworld contacts and fraudulent scheme co-conspirators.

. Wore recording device to implicate a — Mafia figure relating to
the Scientology scheme. @was admitted into the -WITSEC program after the Mafia

figure received permission to execute him. @il eventually testified against the Mafia

figure in a federal criminal tral in the District of _

. Conspired to join a fraudulent scheme to divert state and federal education
money for personal gain, and then informed on that official as part of cooperation
agreement. W also testified apainst {fiJ co-conspirators in a federal criminal trial in the

District o {ANEINED

. Conspired in a $12 million check fraud scheme. Again, @i testified against

these co-conspirators in a federal criminal trial in the District of (N
. As a result¥of .c00pcration, ‘ fraud cases and drug cases were

consolidated, and J}received an 18-month sentence @ served 13 months), and was
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relocated courtesy of the WITSEC progtam. According to a FBI agent,. ‘G s free 10

engage in other schemes right now.”
[Riensche Decl., § 10 & Exs. D-1.]

— trail goes cold in the mid-1990s, when @ began doing business with
Mr, Petters’ companies as _ Based on its own regulations, however, the
Government must have superviscd- throughout {§j} conduct. The Government knew
(or should have known) exactly what{§l} was doing, did nothing to stop it, and now will

blame Mr. Petters for a totality including their own fault of supervision. See 18 U.S.C. §

3521; United States Attorneys’ Manual Ch. 9-21.000 (2009); Pete Early & Gerald Shur,

WITSEC: Inside the Federal Witness Protection Program (2003) (co-written by

WITSEC’s founder).

The fraud continues. At os Angeles ball hearing in the instant case, [

said-“true name” was {JJ R WA 1awyer represented to Magistrate Judge

Carla Woehrle that (NN v :sG “67-year-old ith no prior criminal

convictions,” even though{filihas multiple felonies. The lawyer claimed/ NN <hes
absolutely no ties to-” even though ‘had lived there. -, we assume, made
the same representations to the Pretrial Services officer @ommitting
perjury to an officer of the Court. These are lies by an alleged co-conspirator; the lies

must stop, and ought to have been disclosed in the first instance. [Riensche Decl., Bx. K

at9, 13.]

MPLS-Word 224727.)

Court_Ex_1_000007



Case 0:08-cr-00364-RHK-AJB Document 272 Filed 09/11/09 Page 6 of 16

And at i} plea hearing in this very District, (I EMEJNERPS falscly reported
B8 real name as — and falsely reported @) criminal history score.

[Riensche Decl., Ex. L at 4, 8.]

As explained below, these facts show the WITSEC material on

G i <>cculpatory whether the Government uses@iilas a witness or not,
LEGAL ARGUMENT

$

L Brady In Pretrial Context !

We have previously observed Brady v. Maryland, 373 U.S. 83, 87 (1963) requires
the Government to disclose evidence that is favorable to the accused and that is “material
either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution.” “[In the pre-trial context, the court should require disclosure of favorable
evidence under Brady without attempting to analyze its ‘materiality’ at trial.” United

States-v. Carter, 313 F, Supp. 2d 921, 925 (E.D. Wis. 2004). Even if materiality is in

doubt (and it is surely not here), the Government still must disclose. Kyles v. Whitley,

514 U.S. 419, 433 (1995). i

The only question before (and even during) trial is whether the evidence at
issue may be “favorable to the accused”; if so, it must be disclosed without
regard to whether the failure to $isclose it likely would affect the outcome
of the upcoming trial. . . . The meaning of the term “favorable” under
Brady is not difficult to discern. It is any information in the possession of
the government-broadly defined to include all Executive Branch agencies-
that relates to guilt or punishment and that tends to help the defense by
either bolstering the defense case or impeaching potential prosecution

witnesses. . .. Where doubt exists as to the usefulness of the evidence to
the defendant, the government must resolve all such doubts in favor of full
disclosure.

United States v. Safavian, 233 F.R.D. 12, 16-17 (D.D.C. 2005).

6
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The United States Attorneys’ Manual is in accord: . ;

ll

Additignal exculpatory information that myst be disclosed. A
prosecutor must disclose information that is inconsistent with any
element of any crime charged against the defendant or that
establishes a recognized affirmative defense, regardless of whether

the prosecutor believes such information will make the difference
between conviction and acquittal of the defendant for a charped
crime.

Additional impeachment information that must be disclosed. A
prosecutor must disclose information that either casts a substantial
doubt upon the accuracy of any evidence—including but not limited
to witness testimony—the prosecutor intends to rely on to prove an
element of any crime charged, or might have a significant bearing on
the admissibility of prosecution evidence. This information must be

disclosed regardless of whether it is likelv to make the difference
between conviction and acquittal of the defendant for a charged

crime.

Information. Unlike the requirements of Brady and its progeny,
which focus on evidence, the disclosure requirement of this section
applies to information regardless of whether the information subject
to disclosure would itself constitute admissible evidence.

Cumulative impact of items of information. While items of
information viewed in isolation may not reasonably be seen as
meeting the standards outlined in paragraphs 1 and 2 above, several
items together can have such an effect. If this is the case, all such

items must be disclosed,

United States Attorneys’ Manual § 9-5.001 (2009) (emphases added).

.  The True Identity of jMNEMENEN 1s Brady Information

The simple question, then, is whether “JiiJf* true identity, extensive criminal

background, participation in the WITSEC program, and benefits derived from the

Government falls within the ambit of Brady, i.e., whether it bolsters the defense case,
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weakens the Government’s case, or impeaches potential witnesses. Safavian, 233 F.R.D.
at 16-17. It is, quite plainly, Brady information.

Take the Superseding Indictment itself. The instrument mentions YNNI as 2
co-conspirator, aider, or abettor in every single count. [Docket No, 196.] It is alleged
that “—” was one of two co-conspirators who purported to supply merchandise,

but in truth laundered funds and received millions in illicit commissions. [Docket No.
196.] How can the Government claim that‘ecret identity and background as a
professional swindler has no bearing on Mr. Petters’ defense? To cite just one example,

the Superseding Indictment paints Greg Bell’s hedge fund, Lancelot, as a principal

victim. [Docket No. 196, Count 10.] We know that IR v:s 2 close

friend and business associate of Greg Bell. Given the close relationship between

G - 2 key victim-witness, it seems obvious that Mr. Petters defense

would benefit from information suggesting that the two were colluding, that Mr. Bell was

no victim at all.

Consider also the USAQ’s admission that Mr. Petters may defend on the basis that

co-conspirators such as — were acting without his knowledge. [Docket

No. 103 at 15 (“The defendant is left to claim he was an unwitting victim of a multi-

billion dollar fraud taking place in his own company . . . .*).) (I true identity
and background bolsters such a defense. It also blunts the Government’s charge that Mr.

Petters must have known about fraud; it was occurring under the Government’s nose as

well, yet the Government either failed to detect it or ignored it.
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There is also the USAQO’s legal theory—that Mr, Petters was the mastermind of
the fraud. But the information tends to show jjjlllfccretly led the scheme without
Mr. Petters’ knowledge. (Ml has @ history of concocting and leading grandiose
fraudulent schemes, and then making secret deals with law enforcement once backed into
a corner, just as i} was here.

The information would plainly assist the defense if the Government were to call

— to the stand (which we suspect will not occur, certainly not after this
Memorandum is filed). But the information is Brady regardless of whether@i§testifies or
not. The Government will introduce undercover recordings of - who makes
statements about Mr. Petters. At a bare minimum, the information would be used to
impeach the co-conspirator sta'temcnts the USAO will inevitably seek to introduce; we
tare entitled to impeach‘recorded testimony, just as if | testificd. Fed. R.
Evid. 806 (co-conspirator declarations “may be attacked . . . by any evidence which

would be admissible . . . if declarant had testified as a witness”); see also Bourjaily v

United States, 483 U.S. 171, 180 (1987).

Moreover, the information should have been disclosed so the defense could

evaluate whether it wishes to call — as a witness. Fed. R. Evid. 607

(“The credibility of a witness may be attacked by any party, including the party calling
the witness.”). And the defense needed the information to evaluate its possible defenses,

including, perhaps, outrageous government conduct or entrapment.

In a broader sense, though, the information revcals_ modus operandi—

to lead vast fraudulent schemes and then avoid the consequences by turning others in.

9
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RN criminal and WITSEC history casts doubt on the USAO's theory that Mr.
Petters was too close to the action and must have known what was going on; no one was
closer to the action than the Government, which was supposed to monitor i e

WITSEC program.

We have evidence NN solicited members of Mr. Petters’

organization for merchandise deals during the period 2004 to 2006, giving Petters’ people

ithe impression the deals and goods were real. The fact that R v:s i-

the WITSEC program this entire time stamps credibility on the idefense that

RN cormitted the fraud and was, in fact, defrauding Mr. Petters, And

the information shows the Government’s failure to conduct a proper investigation, or its

willingness to permit MM :o make blatantly false statements to this Court

and the United States District Court in Los Angeles, yncortected.

All this is plainly exculpatory. There is ample precedent: In re Sealed Case, 185
F.3d 887, 893-894 (D.C. Cir. 1999) (prosecutor was required to disclose cooperation
agreement regardless whether witness testified or not; cooperation agreement would have
supported contention that witness had a motive to plant evidence in order to frame
defendant); United States v. Kojavan, 8 F.3d 1316, 1317-1319, 1324-1325 (9th Cir. 1993)
(vacating conviction and remanding where prosécutor failed to disclose cooperation deal
with alleged co-conspirator); United States v. Fernandez, 136 F.3d 1434, 1439 (11th Cir.
1998) (vacating conviction where news reports indicate that CIA had some improper
involvement in drug transactions at issue, which information could have supported

defendant’s theory: defendant’s “case was vulnerable-if not thoroughly implausible-

10
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without the various bits and pieces of information needed to create a coherent alternate

theory of the case”); United States v. Robinson, 39 F.3d 1115, 1119 (10th Cir, 1994)

(prosecutor was required to disclose information that implicated an alleged co-
conspirator, as the information could have been used to show that co-conspirator, not

defendant, actually committed the crime); United States v, Howell, 231 F.3d 615, 625-

626 (9th Cir. 2000) (prosecutor was required to make pretrial notification of mistakes in
police investigation rather than spring it on defense in the midst of trial; errors ragarding
key pieces of evidence would have “raise[d] opportunity to attack the thoroughness, and
‘even good faith, 6f investigation™; criminal trial is not a “sporting contest” where “the
game of cat and mouse” is appropriate); United States v. Vozzella, 124 F.3d 389, 392-
393 (2d Cir. 1997): (reversing convictions where prosecutor permitted false and

misleading testimony about important piece of evidence); see also United States v.

Wilson, 289 F. Supp. 2d 801, 817 (S.D. Tex. 2003) (“[Wlhile the government may
choose to prosecute, it may not prosecute without telling the whole truth. If secrets-or
errors-are t00 important to use in a ‘speedy and public trial,’ the government simply
makes the policy decision not to prosecute. If it chooses the criminal process, it will have
to yield its information about both the offense and defense.”),

Nor is the issue limited to the trial setting, The Government should have disclosed
the information right away, so that it could be used at Mr. Petters® detention hearing. The

USAO justified Mr. Petters’ pretrial detention in part on the basis of

SRR cuilty pica under a false name:

11
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S - pleaded guity, MM a long-time Petters

associate from , also pleaded guilty to conspiring with Petters to
launder over $6 billion as part of the scheme through {iifown business

account,

% ¥ %

The defendant cannot contend there was no fraud. . . . Guilty pleas from
five long-time Petters colleagues and associates — in which many are facing
twenty-year terms of imprisonment - leave no doubt as to the occurrence of

the fraud,

* ¥ %

[TThis case is based on . .. the testimony of his co-conspirators . . . .

[Docket No. 103 at 7, 14.] Mr. Petters should have been given an opportunity to rebut
this argument, and now it is too late. The result is eight months behind bars.

And still we face the specter of uncertainty. Uncertainty whether, despite its
official policy, the Government knows what Brady is, or cares to recognize it. We
discovered the information only through a bit of luck and pluck. We knew JJllJJJ bad
a social security number from - issued in the mid-1980s—which made no sense
for a g} with a strong _ accent, who is 67 years old. .fa.mily had similar
social security numbers, coming from states where they never lived. That was the initial
bingo. [Riensche Decl,, Y 3, 5, 6.]

We realized, too, _ had no discernable history, ) seemed to have
disappeared, which again made no sense in the Google age. We were led by a tip from a
wimness in the (M tack to the g arca. We were told SEEEER couid be
found there, but still we had no real name. We re-reviewed all the documents and found

a check from a lawyer by the name (I Gn the {iJJlJrea) made out to N

12
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in an amount of $10,000.00, which again made no sense. We attempted to link U
to - (as we did to a number of other false leads and namies) and finally found out.
[Riensche Decl., 19 7-9, 11 & Ex. C.]

This is not to be seif-laudatory. The question we raise is more chilling, a question
this Court should consider asking: What else is the Government hiding? There is more.
With respect to-, we know that @i} was given in-depth psychological evaluation,
that. was given financial assistance, that .was assigned a WITSEC case-worker and
closely monitored, that the case worker was aware of.million dollar homes in W}

- and g that the worker had to have inquired of _ how ffjmade

@l money, and done an investigation as to the source of that income, particularly in light

of (N ifc-long systemic fraud. We know this because the Governments

regulations say so. 18 U.S.C. § 3521; United States Attommeys’ Manual Ch. 9-21.000

(2009); Pete Early & Gerald Shur, WITSEC. Inside the Federal Witneds Protection
Program (2003) (co-written by WITSEC’s founder).
The Government, by its agents, knew of (I defects and et . continue

on and on, When- returned to @i} old ways, the Government blamed Mr,
Petters, said nothing about— background, and stood silently as- lied to
the Court. All of this infofmation is classic impeachment. Classic Brady. Disclosure
was mandatory, yet no disclosure occurred.

The Government took a risk in. its secrecy. It has playedsa with Mr. Petters’

constitutional right of due process and now must be penalized. There is no right without

a recognized remedy. ! ,

13
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II.  The Court Must Impose Sanctions On The Government

¢ 'We seek sanctions against the United States, not its employees. We do not know
who decided to suppress the Sl nformation.

An untimely Brady disclosure gives rise to a due process violation, “[TThe test is

whether defendant’s counsel was prevented by the delay from using the disclosed

material effectively in preparing and presenting the defendant’s case.” United States v.

Ingraldi, 793 F.2d 408, 411-412 (st Cir. 1986),
By its blanket denial of Brady material concerning (NN bizarre

jpackground, the Government wasted our time and resources finding out their complicity.
“We will never know where it might have led, had it been timely disclosed. It also denied
Mr.: Petters the right to use the information at his detention hearing, at the pretrial
motions hearing.

Though we can see why the Government concealed the information, that is not an
excuse. This Court must end this looking-the-other-way nonsense, this lack of respect for
what representations are made to a judicial officer. : i

Hiding Brady information has become a pattern in the DOJ. Thus federal courts
are increasingly hostile to federal prosecutofs’ failures to make timely Brady disclosures.

E.g., United States v. Jones, _ F. Supp. 2d __, 2009 WL 1396385 (D. Mass. May 18,

2009). But because public rebukes, referrals to the DOJ Office of Professional
Resp(;nsibility, and internal penalties have been an ineffective deterrent, Courts are now

exploring harsher sanctions, a trend that intersects now with our case. Id.

14
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