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OBJECTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS TO MOTION FOR RELIEF FROM STAY FILED BY GREENWICH 

INSURANCE COMPANY AND XL SPECIALTY INSURANCE COMPANY 

 

 

The Official Committee of Unsecured Creditors of Petters Company, Inc. et al., 

(“Committee”) hereby files this objection to the Motion for Relief From Stay filed by Greenwich 

Insurance Company and XL Specialty Insurance Company [Doc. Nos. 167 and 180].  

In their motion, Greenwich Insurance Company and XL Specialty Insurance Company 

(collectively, “Movants”) seek relief from the automatic stay:  (1) to allow payment of certain 

claims for defense costs made under two director and officer (D&O) liability insurance policies 

issued by the Movants in favor of Debtors Petters Company, Inc. (“PCI”) and Petters Group 

Worldwide, LLC (“PGW”); and (2) to allow the Movants to assert counterclaims against PCI 
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and PGW in a coverage lawsuit that is pending in the U.S. District Court for the District of 

Minnesota relating to the policies.   

 In their motion, the Movants assert that it is unclear whether the proceeds from the 

insurance policies constitute property of the Debtors’ estate under 11 U.S.C. § 541.  In response 

to the Movants’ motion, the Trustee for PCI and PGW also asserts that it is unclear whether the 

proceeds from the policies constitute property of the estate. 

 From a review of the terms of the policies, however, it appears that both PCI and PGW 

are named insureds under the policies and have rights to payment under the policies.  

Accordingly, under § 541, the proceeds from the Movants’ policies constitute property of the 

Debtors’ bankruptcy estates.  See In re Metropolitan Mortgage & Securities Co., 325 B.R. 851, 

857 (Bankr. E.D. Wash. 2005); see also In re World Health Alternatives, Inc., 369 B.R. 805, 

810 (Bankr. D. Del. 2007) (“When a policy covers the debtor and its directors and officers, and 

there is risk that payment of proceeds to the directors and officers will result in insufficient 

coverage of the debtor, then the proceeds are property of the estate and any attempts to obtain the 

proceeds are prohibited under the automatic stay.”).  As stated by the court in Metropolitan 

Mortgage: 

The debtors and all other insureds have undivided, unliquidated 
interests in the identical asset, i.e., the policy proceeds.  Continued 
diminution of those proceeds affects the debtors’ interests in and 
rights to recover the proceeds.  The stay prevents any action which 
affects the debtors’ interests in the proceeds.  This is consistent 
with and necessary to promote the fundamental bankruptcy 
principles of preserving estate property and ensuring ratable 
distribution to creditors. 

*  *  * 
Therefore, this Court concludes that the debtors hold legal interests 
in the insurance proceeds of the four policies described above 
which interests are of value to the estate.  The proceeds are 
property of the debtors’ estates and are subject to the protections 
afforded by 11 U.S.C. § 362(a)(3). 
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Id. at 857.  Accordingly, because the Debtors hold legal interests in the insurance proceeds under 

the Movants’ policies, the proceeds constitute property of the Debtors’ estate and the automatic 

stay therefore applies.   

 Similarly, like the policies in Metropolitan Mortgage, the policies at issue appear to be 

“wasting” or “burning candle” policies, meaning that as any claims for defense costs are paid, 

the proceeds available for the Debtors (and their creditors) under the policies will be reduced, or 

exhausted, by the costs of defending the litigation.  See Movants’ Motion, at 7 (stating that the 

PGW Policy provides a maximum $10,000,000 aggregate limit of liability, inclusive of Defense 

Expenses), id. at 8 (stating that the PCI Policy provides a maximum $5,000,000 aggregate limit 

of liability, inclusive of Defense Expenses).  To the extent that any non-debtor entities are 

seeking payment of defense costs under the Movants’ insurance policies, such payments would 

permanently reduce the amount of proceeds available to the Debtors’ estates, and would be a 

violation of the automatic stay under 11 U.S.C. § 362(a)(3).  Accordingly, to the extent the 

Movants seek relief from the automatic stay to make payments under the policies to non-debtor 

entities, the Committee objects to their motion unless the Movants can show that the Debtors’ 

interest in the proceeds is adequately protected. 
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WHEREFORE, based in the foregoing, the Committee objects to any payments being 

made from the Movants’ insurance policies to non-debtor entities as a violation of the automatic 

stay.  The Committee does not, however, object to granting relief from the stay to allow the 

Debtors and the Movants to proceed with any litigation that is necessary to determine coverage 

and liability issues under the policies. 

April 6, 2009 FAFINSKI MARK & JOHNSON, P.A. 

By: /e/  David E. Runck    
 Connie A. Lahn, #0269219 
 David E. Runck, #0289954 
400 Flagship Corporate Center 
775 Prairie Center Drive 
Eden Prairie, Minnesota 55344 
Telephone: (952) 995-9500 
Facsimile: (952) 995-9577 
Connie.Lahn@fmjlaw.com 
David.Runck@fmjlaw.com 
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UNITED STATES BANKRUPTCY COURT 

 DISTRICT OF MINNESOTA 

 

 

I, Aong Moua, declare under penalty of perjury that on April 6, 2009, I caused the following 
documents:   
 

Objection of Official Committee of Unsecured Creditors to Motion for Relief from Stay 
Filed by Greenwich Insurance Company and XL Specialty Insurance Company 

to be served electronically with the Clerk of Court through ECF, and ECF will send an e-notice 
of the electronic filing to the following: 
 
Daniel C. Beck on behalf of Defendant Acorn Capital Group, LLC, as lender and as 
administrative and collateral agent,  
dbeck@winthrop.com, tcooke@winthrop.com  
 
James C. Brand on behalf of Other Party David Baer  
james.brand@leonard.com, sharon.tilden@leonard.com  
 
Robert J. Brown on behalf of Interested Party ACCENT Marketing Services, LLC  

 
In re: 
 
 

Petters Company, Inc., et al., 
 
Debtors. 
 

(includes: 
Petters Group Worldwide, LLC; 
PC Funding, LLC; 
Thousand Lakes, LLC; 
SPF Funding, LLC; 
PL Ltd., Inc.; 
Edge One, LLC; 
MGC Finance, Inc.; 
PAC Funding, LLC; 
Palm Beach Finance Holdings, Inc.) 

 

 
Jointly Administered under 

Case No. 08-45257 

 
Court File No. 08-45257 
 
 
Court File Nos.: 
 
08-45258 (GFK) 
08-45326 (GFK) 
08-45327 (GFK) 
08-45328 (GFK) 
08-45329 (GFK) 
08-45330 (GFK) 
08-45331 (GFK) 
08-45371 (GFK) 
08-45392 (GFK) 
 
Chapter 11 cases 

Judge Gregory F. Kishel 
 

 
UNSWORN CERTIFICATE OF SERVICE 

 



 

649901-1 

Lexbankruptcy@wyattfirm.com, rbrown@wyattfirm.com  
 
Kenneth Corey-Edstrom on behalf of Interested Party Wendy Caswell  
kcoreyedstrom@larkinhoffman.com, 
bhogan@larkinhoffman.com;bpeppersack@larkinhoffman.com;klatham@larkinhoffman.com  
 
Andrew W. Davis on behalf of Other Party David Baer  
andrew.davis@leonard.com, callie.sanford@leonard.com  
 
John P. Dillman on behalf of Interested Party Harris County  
houston_bankruptcy@publicans.com  
 
Jennifer V. Doran on behalf of Interested Party Normandy Concord Acquisition, LLC  
jdoran@haslaw.com  
 
Michael F. Doty on behalf of Creditor Committee Official Committee of Unsecured Creditors of 
Polaroid Corporation, et al.  
mdoty@faegre.com  
 
Michael S. Dove on behalf of Interested Party Ronald Peterson  
mdove@gislason.com, KGleisner@gislason.com;JBurgau@gislason.com  
 
Theresa H. Dykoschak on behalf of Creditor Committee Official Committee of Unsecured 
Creditors of Polaroid Corporation, et al.  
tdykoschak@faegre.com  
 
Terrence J. Fleming on behalf of Plaintiff Polaroid Consumer Electronics, LLC  
tfleming@lindquist.com, mwilkinson@lindquist.com  
 
Michael D Gordon on behalf of Interested Party Welsh Baker Road, LLC  
mgordon@briggs.com  
 
Michael J Iannacone on behalf of Interested Party Oracle USA, Inc.  
mji@iannacone.com, knt@iannacone.com  
 
J Jackson on behalf of Interested Party Interlachen Harriet Investments Limited  
jackson.j@dorsey.com, mckinven.jane@dorsey.com  
 
James M. Jorissen on behalf of Counter-Claimant RHONE HOLDINGS II, LTD.  
jjorissen@losgs.com, vrittenbach@losgs.com  
 
Alan L Kildow on behalf of Interested Party WCD Investors LLC  
alan.kildow@dlapiper.com, sonya.braunschweig@dlapiper.com;jarod.bona@dlapiper.com  
 
Thomas Lallier on behalf of Interested Party ArcSoft, Inc.  
tlallier@foleymansfield.com  
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Merchandising Technologies, Inc. Leonard  
jleonard@balljanik.com, jweisenbach@balljanik.com  
 
Brian F Leonard on behalf of Interested Party RHONE HOLDINGS II, LTD.  
bleonard@losgs.com  
 
James A. Lodoen on behalf of Attorney Lindquist & Vennum P.L.L.P  
jlodoen@lindquist.com, gluessenheide@lindquist.com  
 
Brown & Connery LLP Ludman on behalf of Interested Party SAP America, Inc.  
dludman@brownconnery.com  
 
Adam D. Maier on behalf of Interested Party Lithographic Legends  
adam.maier@leonard.com, callie.sanford@leonard.com  
 
Nauni J. Manty on behalf of Creditor CFRI/CQ NORWOOD UPLAND LLC  
ecf@mantylaw.com  
 
Covington & Burling LLP McNeil on behalf of Interested Party ALPS ELECTRIC CO., LTD.  
jmcneil@cov.com  
 
David A. Orenstein on behalf of Interested Party Sovereign Bank  
dorenstein@parlaw.com, peatherton@parlaw.com  
 
Paul, Hastings, Janofsky & Walker LL S. Otsuka on behalf of Creditor Committee Official 
Committee of Unsecured Creditors of Polaroid Corporation, et al.  
gregoryotsuka@paulhastings.com  
 
RONALD R PETERSON on behalf of Creditor RWB SERVICES LLC  
rpeterson@jenner.com  
 
Douglas R. Peterson on behalf of Other Party David Baer  
douglas.peterson@leonard.com, callie.sanford@leonard.com  
 
Larry B. Ricke on behalf of Creditor Michael O'Shaughnessy  
rickel@srsg.net  
 
Michael E. Ridgway on behalf of U.S. Trustee US Trustee  
mike.ridgway@usdoj.gov  
 
Michael Rosow on behalf of Counter-Claimant Acorn Capital Group, LLC, as lender and as 
administrative and collateral agent,  
mrosow@winthrop.com, jahlers@winthrop.com  
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James A. Rubenstein on behalf of Debtor Polaroid Corporation  
rubenstein@moss-barnett.com, montpetitm@moss-barnett.com  
 
David E. Runck on behalf of Interested Party Official Committee of Unsecured Creditors of 
Petters Company, Inc. et al.  
david.runck@fmjlaw.com, Aong.Moua@fmjlaw.com  
 
RACHEL C STRICKLAND on behalf of Interested Party PHC Acquisitions, LLC  
rstrickland@willkie.com, mao@willkie.com  
 
Richard C Salmen on behalf of Interested Party Felhaber, Larson, Fenlon & Vogt PA  
rsalmen@felhaber.com  
 
K&L Gates LLP Shea on behalf of Interested Party Peter Mitchell  
mackenzie.shea@klgates.com, chad.dale@klgates.com  
 
George H Singer on behalf of Debtor Polaroid Corporation  
gsinger@lindquist.com, lnorton@lindquist.com  
 
Rebecca G. Sluss on behalf of Interested Party Nikon Corporation  
rsluss@oppenheimer.com  
 
Sandra S. Smalley-Fleming on behalf of Debtor Polaroid Corporation  
ssmalley@lindquist.com, bhaberman@lindquist.com  
 
Amy J Swedberg on behalf of Interested Party Flextronics Sales and Marketing Consumer 
Digital, Ltd.  
amy.swedberg@maslon.com  
 
Pillsbury, Winthrop, Shaw Pittman LL Tabibian on behalf of Interested Party OS Electronics 
Company, Ltd.  
David.Tabibian@pillsburylaw.com, David.Tabibian@pillsburylaw.com  
 
US Trustee  
ustpregion12.mn.ecf@usdoj.gov  
 
Michael B. Willey on behalf of Interested Party TN Dept. of Revenue c/o Tennessee Attorney 
General's Office Bankruptcy Division  
Agbankcal@ag.tn.gov, Michael.Willey@ag.tn.gov 
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Dated:  April 6, 2009      s/  Aong Moua    
Paralegal 
Fafinski Mark & Johnson, P.A. 
400 Flagship Corporate Center 
775 Prairie Center Drive 
Eden Prairie, MN 55344 
Telephone:  (952) 995-9500 
Fax:  (952) 995-9577 

 
 


